IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
AlexandriaDividon

UNITED STATES OF AMERICA
Criminal No. 01-455-A

V.

ZACARIASMOUSAQUI

N N N N N

DEFENDANT'SREPLY TO GOVERNMENT’S RESPONSE IN OPPOSITION TO
DEFENDANT'SMOTION TO STRIKE GOVERNMENT'SNOTICE OF
INTENT TO SEEK A SENTENCE OF DEATH

A. The Issue Presented Should Be Decided Now

Firgt, the government urges the Court to delay ruling on the legd sufficiency of its case for death
until the Court and the parties have laborioudy “death-qudified” ajury, and, assuming a conviction, after
a jury has spent weeks hearing evidence in aggravation and mitigetion of punishment. Government’s
Response in Opposition to Defendant’ s Motion to Strike Government’s Notice of Intent to Seek a
Sentence of Death (hereinafter Gov't. Resp.) at 2, 8-10. Whether the government could unilateraly
enforce this cdl to inaction by refusng to disclose before tria the evidence with which it proposes to
establishthe threshold factorsset forth in 18 U.S.C. § 3591(a)(2), that questionisnow moot inlight of the
Government’s acknowledgment that its case for death condsts of “defendant’s participation in the
conspiracy [and] hislyingto federal agents on August 16-17 to cover up the September 11 plot.” Inlight
of this admisson, there is no legd or practica impediment to a timely pretria determination of the

aufficiency of the government’s case,



B. The Congtitutiona Reguirement of “Major Participation’

In describing the extraordinary breadth of degth digibility under its view of the Congtitution, the

government states:

Any one personwilling or preparing to step onaplane, murder innocent

passengersor crew to usethe aircraft as a fully fuded bomb, and to do so

knowing the planeswould be used to destroy buildings with thousands of

additional innocent people indde, hasto beconsidered amajor participant

given the extent of planning such a crime mugt involve.
(Gov't Resp. at 7 (emphesis added).) Theitdicized languageisin the digunctive. Thus, the government
proposesthat a persons must be “ considered amgjor participant” in relation to amonumenta crime of this
sort based solely on his willingness to commit the crime, regardless of whether he is even engaged in
preparing to do so.

The government’ sformulationreversesthe rdaionship between“ participation” and “intent,” as set
forth by the Supreme Court in Tison v. Arizona, 481 U.S.137 (1987). Indeed, if considered in
conjunction with the principles actudly set forth in Tison, the government’s theory becomes entirely
circular. In Tison, the Supreme Court declared that the minimum condtitutiond floor for death digibility
could be established by proof that a defendant was amagjor participant inthe underlyingfdony, if that fdony
“carfies| agraverisk of death. . ..” “Mgor participation” in such an offense“representsahighly culpable
mental state’ suffident to satisfy the demands of the Eighth Amendment. Tison, 481 U.S. at 158
(emphasis added).

The Tison formulation alows for an inference of a culpable mentd date from a person’s “mgor

participation” in a dangerous fdony. The government, however, would have the court do the

opposite—infer “mgor participation” from a culpable menta state, i.e., the “willing[ness)” to commit a



dangerous fdony. Thus, a the intersection of the Tison and government formulations, no actud
participationinthe homicide or the events directly leading to it—muchlessmgor participation—would be
necessary; a culpable menta state may be inferred from a defendant’ s “magor participation” in ahorrible
crime, and that participation could, in turn, be supplied by nothing more than hiswillingnessto participate.
While this marveloudy circular construct would no doubt help the government establish deeth digibility in
agreat many cases, and, indeed, while it is essentid to the government in this casg, it violates both Tison

and common sense’?

1 That the government’s argument proves too much is readily apparent. If, after supposedly
agreaing to participate in the conspiracy, Moussaoui had sat on his sofa, watching TV, doing nothing to
further the ams of the conspiracy, he would nevertheless be death digible, snce, despite his vegetative
date, his“magor participation” could be inferred from the planning inherent inthe plot which culminated in
the deaths of the victims at the hands of hisaleged co-conspirators. Such atheory is entirdy inconsstent
with the condtitutiond principle of individuaized determinations. See, e.g., Jones v. United States, 527
U.S. 373, 381 (1999).

2 |n footnote 2 at page 6 of its Response, the government states that 33 of the 38 death penalty
states* permit impaositionof the death penalty upon someone other than the personwho physcaly commits
the murder.” The government does not identify those tates, not does it state the criteriait hasused. For
example, Virginialimits degth digibility to the actud triggerman in al cases except in murders-for-hire; it
does not dlow for death in fdony-murder cases, whichis dl that would be relevant to a discusson of
Enmund and Tison. See, e.g., Coppolav. Commonwealth, 220 Va. 243, 257 S.E.2d 797 (1979). The
Maryland ruleisthe same asthat of Virginia, asisthat of New Jersey, except that drug kingpins may dso
be deathdigible. New Y ork limitsthe deeth pendty to triggermen and those who order killings. Louisana
and Connecticut do not have the death penaty for felony murder, and Washington requires grest
participation in events leading up to the killing to establishdigibility for non-triggermen. 1t isimpossibleto
tdl in which pool the government has included states such asthese. Moreover, it does not indicatewhich
states allow the death penalty to be imposed on mere co-conspirators, which is the issue here. Based on
anincompletereview of that issue with capital post-convictionlawyersaround the country, counsel believes
that at least thefollowing states do not gpply the death pendty to those convicted only of congpiracy:
Virginia, Maryland, New Y ork, New Hampshire, New Jersey, Arkansas, Tennessee, Georgia, Florida,
Missouri, and Indiana. Many states have not ruled on theissue or resolution of theissue otherwise remains
unclear. Dueto time limitations, counsel had no information as to eeven death pendty Sates.
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The government’s formulation woud aso alow desath eigibility to be predicated on mere
prepar ation to commit an offense, which, while perhaps not quite asfar off the condtitutional and statutory
marks as mere willingness to commit the offense, “preparation” without more ill fdls far short of the
minimum requirement for death digibility set forthin Tisonand Enmund v. Florida, 458 U.S. 782 (1982).
Again, the person whose relationship to the actud degth of the victim is soldy his “preparation” to assst
in the murder undoubtedly has an improper intent. However, whatever his intent, his conduct does not
render him amgor participant under Tison, nor can his acts be sad to have directly caused the degaths of
the vicdims within the meaning of § 3591(a)(2)(C). The preparation to commit the offense, inthe absence
of any nexusto the actual completion of the offense by co-conspirators, adds nothing to the congtitutiona
or datutory equation beyond reinforcement of hisimproper intent, which is insufficient to establish death
digibility.

None of the cases cited by the government support its theory that death may be imposed based
on homicidd intent one, absent overt acts which actudly contribute to the death of the victim. Asthe
government’ sown description of the factsin Tison demondtrates, the defendants in that case participated
in every aspect of the underlying dangerous felony, except the actud killing of the victims. Gowt’ s Resp.
a 5. Smilaly, in Fairchild v. Norris, 21 F.3d 799, 803-05 (8th Cir. 1994), the defendant actively
participated in kidnaping the victim at gunpoint, driving her to adeserted location, and raping her. (See
Gov't Resp. at 6.) Andin Leskov. Lehman, 925 F.2d 1527 (3rd Cir. 1991), the facts of which the
government does not set forth, the Court noted that, “[l]ikethe Tison brothers, and unlike Enmund, Lesko
was ‘actively involved' and * physicaly present during the entire sequence of arimind activity,” culminaing
inthehomicide.” 1d. at 1551 (quoting and citing Tison, 481 U.S. at 158). He directed a co-defendant
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to buy bullets which were used in the murder, lured the victim into a high speed chase, did nothing to
dissuade the actud shooter, who wasin the car with him, and actively participated in the planning of the
underlying convenience storerobbery. Lesko, 925 F.2d at 1551. By no stretch of the imagination do the
facts of Lesko support the government’ s attempt to stretch Tison to cover the circumstances of the ingtant
case.® There was smply nothing potential or theoretical about the defendant’ s participation in the events
surrounding the killing in any of the cases cited by the government, asisplanly the case here. Thefact that
the government must rely on cases such as these, in none of which did mere membership in a conspiracy
provide the predicate for degth igibility, and in each of which the defendant actively participated in
the events immediately surrounding the homicide, demonstrates how far outsde the pale the
government’s pogtion redly is.

C. Statutory construction of 18 U.S.C. § 3591(a)(2)(C)

Of course, even if it could have congtitutionally drafted a statute as broad as the government
suggests, there is no reason to believe that Congressintended to do so withthe FDPA. Had that beenits
intent, Congress could have tracked the language of Enmund and Tison. It did not do that, however.
I nstead, beyond those who directly participate inthe act of killingitsdf (subsections A,B and D), it included
only those persons who (1) contemplate the taking of a life or the use of letha force and (2) commit an
“act” whichdirectly resultsinthe death of the victim. Thus, evenif Enmund or Tison did not require

this second limitation on death digibility for one whose mental state stisfied the first condition and whose

3 1t should be noted that, despite the government’ s spending so much time discussing it, M oussaoi
has not chalenged the condtitutiondity of the digibility provisons of the FDPA.
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participation is otherwise deemed “mgor,” the fact remains that Congress did not attempt to thread this
needle when it passed the FDPA.

The gtatutory questiontheniswhether Congress, notwithstandingthe outer limitsof its condtitutiona
power, intended the word “act” in 8 3591(a)(2)(C) and (D) to indudeaconspiracy. Thegovernment first
attemptstoarguethat thewords“act” and “ offensg’ are synonymous, despite the rules of constructioncited
by Moussaoui and conceded by the government. Contrary to the position of the government, the use of
different terms with different meanings makes perfect sense in the context of capitd jurisprudence. The
term “act” is used in subsections C and D inorder to perform the narrowing function thet is at the heart of
death pendty schemes. See, e.g., Buchanan v. Angelone, 522 U.S. 266, 275 (1998) (“In the digibility
phase, the jury narrows the class of defendants eligible for the death pendty, often through consideration
of aggravating circumdances’) (citing Tuileapa v. California, 512 U.S. 967, 971 (1994)). Thus, while
the “ offenses’ withwhich Moussaoui is charged are capital offenses, inthat deathisthe maximum possible
sentence, see United Satesv. Boone, 245 F.3d 352, 359 (4th Cir. 2001),* the FDPA further narrows
the poal of deeth digible defendants by requiring, & a minimum, a specific “act” which directly resulted

in the death of the vicim.> Given the fundamenta principles of capita jurisprudence, therefore, and

* 1n Boone, the Fourth Circuit held that an offense is capitd, and thus the defendant is entitled to
the appointment of two counsd, even if the government does not seek the death pendty. See 245 F.3d
at 359. Indeed, the Court reaffirmed the principlethat an offenseiscapitd, and the same rule applies, even
if the government may not seek death. Id. (citing United States v. Watson, 496 F.2d 1125, 1126-27
(4th Cir. 1973)).

®> Numerous state death pendty schemesfollowasmilar formula For example, under Virginia's
scheme, capita murder is defined by anintentiona murder under certain circumstances. Va. Code § 18.2-
31, withpossible punishments of life imprisonment or death. Va Code 8 10(a). However, only if afurther,
narrowing aggravating factor is established under the capitd sentencing statute is the defendant actudly
digble for the death pendty. Va Code § 19.2-264.2. These sequentid narrowing functions are

6



contrary to the position of the government, (see Gov't Resp. at 15-16), thefact that the offenseswithwhich
Moussaoui is charged do not require an overt act actually supports the conclusion that 8 3591(a)(2)
requires apecific act above and beyond the conspiracy itsdf, to establish deeth digibility. Indeed, given
the breadth of federa conspiracy statutes, and the absence of any requirement of an overt act, it makes
perfect sense that Congress would have narrowed the pool of degth digible personsin thisfashion, so as
to avoid the very result which the government seeksin this case.

Thegovernment assertsthat, under Moussaoui’ s congtructionof the statute, only thosewho actudly
participate in the killing could be degth digible. (Gov't Resp. a.19.) That is plainly not the case. Under
that congtruction, subsection C would apply to the hirers in a murder for hire, to persons who order a
killing, or to persons who facilitate a killing in some manner. For example, Moussaoui could have been
death digible if he had purchased the plane tickets for one or more of the hijackers. Of course, as the
government well knows, he did no such thing, nor did he commit any other act which directly resulted in
the desths of the victims.

The government then erects one of the many straw men that populate its Response, arguing that
Congress could not have added conspiraciesto the list of capital offensesand thenexcluded themfromthe
threshold factors. (Gov't Resp. a 18.) No fair reading of Moussaoui’s argument could suggest such a
result. He has never argued that conspirators may never be degth eigible under the FDPA. Rather, he

merdy notes that under the FDPA, a defendant who commits a capital conspiracy offense must aso

established under the federd scheme first under the crimind datute itself (the “offense” referred to in
§ 3591(2)) and then under the FDPA (the intentiona conduct of § 3591(2)(A) and (B), and the “act”
referred to in § 3591(2)(C) and (D)).



participateinsome act (beyond mere membership in the conspirator) that directly resulted in the death of
the victim in order to become degth-digible. This limitation is no more inconsistent with Congress's
designation of conspiracy crimes as punishable by deeth than isany other limitation imposed by the FDPA
on actual death-digibility, induding the requirement that the government establish at least one Statutory
aggravating factor under 18 U.S.C. § 3592(c). The government’ sargument to the contrary suggests that
it has logt sght of the fundamentd rationde of modern death pendty statutes and jurisprudence since
Furman and Gregg.

The government’ s reliance on the collogquy in United States v. Nichols, (Gov't Resp. at 19), is
teling in that it is gpparently unable to find any more persuasve authority than the transcript of amid-tria
argument. Theextremely brief decision of the Court inthat case containsno rationde: “ Onthe defendant’s
motion to preclude a sentencing hearing ... I'm denying the motion.” (Gov’'t Resp., Ex. 2 a 34.) That
hardly congtitutes persuasive authority for this Court under the factsof this case. Moreover, the colloquy
makes clear that the evidencein Nichols had provennot merely a bare conspiracy, but a number of overt
acts committed by Nicholsthat arguably directly contributed to the actual bombing of the federd building
in Oklahoma City, induding perhaps the purchase of the explodve materid actualy used by Timothy
McVeigh. (Id. a 27-28.) Indeed, according to the government, “the jury found it can’'t be assumed . . .
that the jury found that dl Mr. Nichols did is agree and performed no acts in furtherance of that
agreement,” and that it had to be “assumed” from the guilt phase verdict that “Nichols engaged in some,
if not dl, of theovert acts....” (I1d., Ex. 2 a 27 (emphass added)). Again, according to the government,
“there are acts in addition to the agreement that we have to assume that the jury found.” (1d.)

Conseguently—and because the entire argument is intertwined with questions of issue conclusonfromthe



guilty phase verdicts—it can not be assumed that Judge Matsch ultimately concluded that a conspiracy,
ganding aone, satisfies the statutory requirements for desth digibility.®

The government al so purportstofind anincons stency between Moussaoui’ s argument onthis point
and the “minor participation” mitigating factor contained in 18 U.S.C. 8 3592(a)(3). (Gov't Rexp. at 16-
17.) Thereisno such inconggtency. This factor isintended to mitigate the conduct of a defendant who
did participate in an act which resulted in the death of the vidim— perhaps one of a number of acts by
various participants—but whose participation in the overal capita offense was minor. A defendant’s
conduct could easly satisfy the § 3591(a)(2)(C) threshold but Hill render him a minor participant in the
underlying “offense” To accept the government’s position, the court would have to conclude that,
throughout the statute, Congress used “offensg’ and “act” willy-nilly. The far more logicd
conclusion—indeed, the only legdly sound condusion—isthat Congress used eachword discriminaingly.’
D. Moussaoui’s “lies’ as the predicate lethal act

Perhaps recognizing the tenuousness of its clam that Moussaoui’s whally ineffective alleged
membership in the underlying conspiracy can be deemed an “act” that directly caused the carnage of

September 11, the government scours the evidence for areal “act.” Itisreveding that the only such “act”

® The fact that this occurred mid-trid is dso significant. The judge may well have bdieved that it
would not serve the purpose of judicia economy to prevent the pendty phase from proceeding at that
point, and that, if a death verdict were returned, he could revisit the issue or the defendant could appedl.
Had he granted the motion, of course, the proceedings would, at a minimum, have been significantly
interrupted. It is for that reason that federa judges often deny motions for directed verdicts at the
conclusion of aplantiff’ scase. That rationde obvioudy does not apply here. It does, however, argue for
resolution of Moussaoui’s motion pre-trid.

" Thisfactor iscomparableto minor participant mitigating factorsunder various state tatutes. See,
e.g., Tenn. Code Ann.-39-13-204 (j)(5) (“the defendant was an accomplice in the murder [i.e., the
offense] committed by another person and the defendant's participation was relaively minor”).
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cited by the government is Moussaoui’ saleged lieswhen interviewed by law enforcement authoritiesafter
he wastakeninto custody, long before the September 11 attacks. Thegovernment’ sred complaintisnot
withMoussaoui’ saleged lies, but with hisfalure to reved the plot—that is, with his dleged unwillingness
to give up what the government refersto as his“shidd of secrecy.” (Gov't. Resp. a 22.) But under the
American system of individud liberty, no defendant—not even Mr. Moussaoui—may be sentenced to
death based upon hisfailure to implicate himsdf inacrimind offense. The government may not try to base
adeath sentence, eveninpart, ona defendant’ s falure to waive his conditutiond rights. For example, the
government may not cite a capital defendant’ s post-arrest (or even post-conviction) slence as evidence
of hislack of remorse. United States v. Davis, 912 F .Supp. 938, 945 (E.D. La 1996) (“In acrimina
context, [lack or remorsg] is particularly ambiguous since guilty persons have a conditutiond right to be
dlent, to rest on apresumption of innocence and to require the government to prove thar guilt beyond a
reasonable doubt. To dlowthe government to highlight an offender’s*lack of remorse’ undermines those
safeguards.”).

The government may contend that it seeksto punishonly Mr. Moussaoui’ slies, and not hissllence.
However, the government utterly fails to demondtrate, or even suggest, how any of the “lies’ it cites—as
opposed to hisfalureto confess or cooperate with the authorities—could have directly caused the deaths
of the victims. In redlity, the government’s argument is based not on his aleged fasehoods, but on
Moussaoui’ s fallure to implicate himsdf in an extremely serious crime. After dl, his statements about his
true purpose did not have any causative effect on September 11, even under the government’ sargument.
Rather, the government’s complaint is with hisfailure to expose the plot. Indeed, the government admits

as much. In order to establish the “direct result” nexus, the government states that “ [ h] ad defendant
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truthfully disclosed the existence of the conspiracy to federal agents ingead of lying, thousands of
deaths would have been prevented.” (Gov't. Resp. at 23 (emphasis added).) Thus, absent aconfession,
Moussaoui’s dleged fdse satements can not satisfy the requirement under 8 3591(a)(C) and (D) of a
causative relaionship betweenthe act and the victim' sdeath, and itis undeniable that the government seeks
to predicate Moussaoui’ s degth digibility on hisfalure to confess.

The cases cited by the government do stand for the propositionthat the meking of afalse Satement
to investigatorsisacrime. (Gov't. Resp. a 23 & n.15.) Nothing in those cases suggests, however, that
a defendant’ s fallure to provide evidence againg himsdf is a “fdse satement.” Thus, in evduating the
relevant “act” for the purposes of § 3591(a), the government islimited to hisfase statements; it can not
rely on hisfallure to make inculpatory statements, and it thus cannot establish the requisite nexus between
the “act” and the deaths of the victims.,

Findly, the government seeksto judtify itsreiance on subsectionD. Moussaoui does not address
that issue further here because, regardless of whether aninchoate crime such as conspiracy is a“crime of
violence,” the government’ s argument must fail for the reasons addressed in relation to subsection C.

CONCLUSION

Given the enormity of the September 11 attacks, it was perhaps to be expected that the
government would seek to invoke death pendty lawsthat do not exist, or to stretch those that do beyond
recognition, in order to execute at least one manasretributionfor this unprecedented attack. But because

the government has done so, it becomesthis Court’ sgrave respongbility to ensure that the rule of law does
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not fal victim of what happened on September 11. The government’s notice of intent to seek the death

pendty should be dismissed.
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CERTIFICATE OF SERVICE

| hereby certify that atrue copy of the foregoing Defendant’s Reply to Government’s Response
in Oppositionto Defendant’ sMotionto Strike Government’ sNotice of Intent to Seek aSentenceof Death
was served viafacamile and first class mail upon AUSA Robert A. Spencer, AUSA David Novak, and
AUSA Kenneth Karas, U.S. Attorney’ s Office, 2100 Jamieson Avenue, Alexandria, Virginia 22314 this

15th day of May, 2002.

/9
Frank W. Dunham, Jr.
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